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ORDER APPROVING REGULATORY ANALYSIS  

 

INTRODUCTION 

 On January 10, 2023, Gov. Kim Reynolds issued Executive Order Number 10 

(Executive Order), which put a moratorium on agency rulemaking and directed 

agencies, including the Utilities Board (Board), to engage in a comprehensive 

evaluation of existing rules.  The goals of the Executive Order include increasing public 

input in the rulemaking process, eliminating rules that do not provide substantial 

benefits to Iowans, reducing the page and word count of the Iowa Administrative Code, 

and reducing restrictive language.  As part of the comprehensive review, agencies are 

required to repeal each rules chapter and evaluate whether the chapter, or a portion of 

the chapter, should be re-promulgated. 

 Pursuant to the Executive Order, the Board is conducting comprehensive reviews 

of each chapter of its administrative rules.  Each review includes a technical conference 

for the Board to discuss a draft Regulatory Analysis with interested persons.  For 

chapter 17, the technical conference was held on October 31, 2023, and was attended 

by the Office of the Consumer Advocate (OCA), a division of the Iowa Department of 

Justice; Black Hills/Iowa Gas Utility Company, LLC d/b/a Black Hills Energy (Black 
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Hills); MidAmerican Energy Company (MidAmerican); Interstate Power and Light 

Company (IPL); and ITC Midwest, LLC.  The Board also received written comments 

from OCA, Black Hills, and MidAmerican.  OCA and MidAmerican requested changes to 

the proposed version of chapter 17 to be re-promulgated, which will be discussed 

below, and Black Hills does not oppose the proposed version of chapter 17. 

 No commenting stakeholder requested changes to the draft Regulatory Analysis.  

Therefore, the Board will approve the draft Regulatory Analysis as the final version, 

attached to this order as Attachment A, without change.  The Board will also publish the 

final Regulatory Analysis on its website as required under the Executive Order. 

 
PROPOSED CHANGES TO CHAPTER 17 

With respect to the text of the chapter 17 to be re-promulgated, the Board has 

considered the oral and written comments received and, as a result, is proposing a 

number of changes from the draft Regulatory Analysis version, several of which are 

outlined in the following discussion. 

A. Rule 17.1. 

Rule 17.1 provides that the purpose of chapter 17 is to describe the method for 

assessing expenses.  OCA recommends “and the consumer advocate” be inserted so 

that rule 17.1 reads as follows: 

The purpose of this chapter is to describe the method the board uses to 
assess expenses incurred by the board and the consumer advocate on 
utilities and other parties pursuant to Iowa Code sections 476.10 and 
476.95B and chapter 477C. 
 

MidAmerican supports this proposed change.   
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The Board had not included the consumer advocate reference in rule 17.1 

because, according to Iowa Code § 475A.6, the consumer advocate possesses the 

authority to “determine the advocate’s expenses, including a reasonable allocation of 

general office expenses,” which the advocate then certifies to the Board.  The Board 

questions whether the consumer advocate is required to compute its own expenses in 

the same manner as the Board chose to do under chapter 17.  However, because OCA 

requests the amendment, the Board will make the change. 

B. Rule 17.2. 

OCA requests a number of amendments to rule 17.2, each of which will be 

discussed in turn. 

 First, OCA recommends “expenses of the board,” which is defined to mean 

“expenses of the entire agency,” be struck as unnecessary.  MidAmerican supports 

OCA’s request.  The Board did not create the definition anew; rather, the definition is a 

modification of existing subrule 17.2(6), which provides: “[a]s used in this chapter, a 

reference to expenses of the board includes expenses of the entire utilities division.”1  

The purpose of the sentence is to clarify to the public that the assessed expenses 

include all agency expenses, which is not clearly articulated in the governing statute.  

Consequently, the Board will leave the definition in the noticed version for further 

stakeholder consideration. 

                                            
1 Prior to the 2023 legislative changes, Iowa Code § 476.10(1)(b) provided that the “board shall ascertain 
the total of the division’s expenses incurred during each fiscal year in the performance of its duties under 
law.”  Following the 2023 legislative changes, Iowa Code § 476.10(1)(b) provides that the “board shall 
ascertain the total of the board’s expenses incurred during each fiscal year in the performance of its 
duties under law.” 
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 Next, OCA recommends the definition of “individual” be deleted, and 

MidAmerican supports OCA’s recommendation.  Under both existing chapter 17 and the 

proposed version of chapter 17 to be re-promulgated, “individual” is defined to mean “a 

human being as distinguished from legal entities,” and “person” is defined to mean 

“individuals and legal entities,” excluding the consumer advocate.  Because “individual” 

and “person” have separate meanings and uses in chapter 17, the Board will leave the 

definition of “individual” in the noticed version for further discussion. 

 Finally, OCA objects to proposed subrule 17.2(2).  In pertinent part, 

subrule 17.2(2) provides that “providers of telecommunications service that register with 

the Board pursuant to Iowa Code section 476.95A” are to be assessed a one-half rate 

for certain assessments.  (emphasis added).  The authority for this provision is found in 

Iowa Code § 476.10(1)(b), which provides in relevant part:  “providers of 

telecommunications service required to register with the board pursuant to section 

476.95A” are to be assessed a one-half rate for certain assessments.  (emphasis 

added).  According to OCA, “not all providers required to register actually do register,” 

and, consequently, OCA appears to suggest that those providers that fail to comply with 

Iowa Code by registering as required under § 476.95A should, nevertheless, be entitled 

to the one-half assessment rate that is provided to telecom providers that do register.   

 Pursuant to Iowa Code § 476.95A(1), a “provider of telecommunications service  

. . . offering telephone numbers to retail customers in this state shall register annually 

with the board.”  Subsection 476.95A(5) provides that failure to file and maintain an 

annual registration by an entity required to do so constitutes a violation of chapter 476 

and may serve as grounds for the imposition of civil penalties under § 476.51.  
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Naturally, should any stakeholder have information that a specific telecom entity 

required to register under § 476.95A has failed to do so, the Board would request that 

such information be shared with the Board.  However, for purposes of this rulemaking, 

the Board will not make the change as requested by OCA, at least for purposes of the 

noticed rule.2  If stakeholders believe that a telecom provider that fails to register when 

required to do so under § 476.95A should be included within the list of entities entitled to 

a one-half rate for certain assessments, the Board will entertain those discussions as 

this rulemaking proceeds. 

C. Restrictive Language. 

 Lastly, OCA opposes the Board’s proposed omission of a number of restrictive 

terms in the proposed new version of chapter 17.  OCA contends that “[p]rescriptive 

requirements are most clearly and effectively stated using the word ‘shall’ or ‘must’ ” and 

states that the removal of such words creates unclarity without providing clear benefit.  

While expressing a general opposition to the removal of such language, OCA 

specifically discusses the removal of “shall” in the first sentence of proposed subrule 

17.6(1) and in two subrules in rule 17.8. 

 Proposed subrule 17.6(1) describes the method in which the Board computes a 

bill; namely, adding the Consumer Advocate’s certified expenses to the Board’s own 

determined expenses.  OCA correctly observes that the authority authorizing this Board 

function is found in Iowa Code § 476.10(1)(b), which directs the Board to take this 

                                            
2 An even more fundamental issue with OCA’s comments is that an entity that fails to file an annual report 
under § 476.95A would have zero reported income.  The remainder assessment is calculated by 
multiplying a remainder assessment factor by the income an entity reports on its annual report form.  If an 
entity fails to file an annual report, no reportable income is attributed to that entity and its remainder 
assessment would be calculated as zero. 
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action through the use of the word “shall.”  Because the statute already requires this 

Board action and because the purpose of subrule 17.6(1) is to simply describe this 

Board function, the use of the word “shall” in subrule 17.6(1) is unnecessary. 

 With respect to rule 17.8, OCA requests that “shall” be reinserted as shown in the 

following: 

17.8(1) Iowa Code section 477C.7 governs the payment of assessments 
by wireless carriers and wireline local exchange carriers to fund the dual 
party relay service program and equipment distribution program.  Those 
carriers shall pay assessments in the amount of three cents per month for 
each telecommunications service phone number.  “Telecommunications 
service phone number” means a revenue-producing telephone number.  
 
17.8(2) Wireless carriers and wireline local exchange carriers are to shall 
file the number of telecommunications service phone numbers with the 
board.  The number of telecommunications service phone numbers may 
be filed as confidential and may be withheld from public inspection 
pursuant to the procedures in 199—Chapter 1. 
 

No stakeholder opposed OCA’s proposed changes.  Further, as detailed in the chapter 

17 Red Tape Review Rule Report, attached to the Board’s September 6, 2023 order as 

Attachment A, the proposed new version of chapter 17 contains 376 fewer words and 

25 fewer restrictive terms than the current version.  Consequently, the proposed noticed 

version chapter 17 will contain fewer restrictive terms even with the reinsertion of the 

restrictive terms requested by OCA.  The Board will make the changes requested by 

OCA in subrules 17.8(1) and (2). 

 All the proposed changes to the version of chapter 17 included with the draft 

Regulatory Analysis are reflected in the version of the Regulatory Analysis attached to 

this Order as “Attachment A.”  The Board will seek authority to commence a formal 

rulemaking in the above-captioned docket by submitting the Request to Initiate 
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Rulemaking, attached to this Order as Attachment B, as required by the Red Tape 

Review Process.  

ORDERING CLAUSE

IT IS THEREFORE ORDERED:

The final Regulatory Analysis for 199 Iowa Administrative Code chapter 17, 

attached to this Order as Attachment A, is approved.

UTILITIES BOARD

_______________________________

_______________________________

_______________________________ 
ATTEST: 

______________________________

Erik M. Helland 2024.03.28
08:48:20 -05'00'

Joshua Byrnes Date: 2024.03.28 
11:01:13 -05'00'

Sarah Martz Date: 2024.03.28 
11:21:11 -05'00'Sadi Reimann Digitally signed by Sadi Reimann 

Date: 2024.03.28 14:40:14 -05'00'

Dated at Des Moines, Iowa, this 28th day of March, 2024.
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