
IOWA UTILITIES BOARD

IN RE:

EXECUTIVE ORDER 10 — REVIEW OF 
CROSSING OF RAILROAD RIGHTS-OF-
WAY RULES [199 IOWA 
ADMINISTRATIVE CODE CHAPTER 42] 

DOCKET NO. RMU-2023-0042

ORDER APPROVING REGULATORY ANALYSIS

BACKGROUND

On January 10, 2023, Gov. Kim Reynolds issued Executive Order Number 10 

(Executive Order), which put a moratorium on agency rulemaking and directed 

agencies, including the Utilities Board (Board), to engage in a comprehensive 

evaluation of existing rules. The goals of the Executive Order include increasing public 

input in the rulemaking process, eliminating rules that do not provide substantial 

benefits to Iowans, reducing the page and word count of the Iowa Administrative Code 

(IAC), and reducing restrictive language.  As part of the comprehensive review, 

agencies are required to repeal each rules chapter and evaluate whether the chapter, 

or a portion of the chapter, should be re-promulgated.

Pursuant to the Executive Order, the Board is conducting comprehensive reviews 

of each chapter of its administrative rules.  Each review includes a technical conference 

for the Board to discuss a Draft Regulatory Analysis with interested persons.  For 

chapter 42, the technical conference was held on April 24, 2024, and was attended by 

the Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice; 

the Iowa Communications Alliance (ICA); the Iowa Association of Electric Cooperatives 
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(IAEC); Interstate Power and Light Company (IPL); MidAmerican Energy Company 

(MidAmerican); and the Iowa Farm Bureau Federation (Farm Bureau).  The Board also 

received written comments from OCA, IAEC, ICA, and MidAmerican.

Pursuant to the Executive Order, before commencing a formal rulemaking, an 

agency must first approve a Final Regulatory Analysis, which includes a copy of the 

chapter to be re-promulgated, and receive preclearance through a Request to Initiate 

Rulemaking.  While several stakeholders requested changes to the proposed new 

version of chapter 42, no commenting stakeholder requested changes to the Draft 

Regulatory Analysis.  Therefore, the Board will approve the body of the Draft Regulatory 

Analysis, attached to this order as Attachment A, as the final version, without change.  

The Board will also publish the Final Regulatory Analysis on its website as the 

Executive Order requires. 

With respect to the text of chapter 42 to be re-promulgated, the Board has 

considered the oral and written comments received.  The Board’s analysis of the 

comments is outlined in the discussion below.

COMMENTS REGARDING CHAPTER 42 

A. Subrule 42.3(1)

Subrule 42.3(1) concerns the notification and exhibits a utility must send to a

railroad before constructing across a railroad right-of-way.  IAEC suggests this subrule 

be revised to require railroads to keep the Board apprised of the address where utilities 

are to send initial notifications.   
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Utility notifications and exhibits sent under Iowa Code § 476.27 appear to be the 

type of legal notices that would be appropriately sent to a railroads’ registered agent.  

See Iowa Code § 490.504 (“A corporation’s registered agent is the corporation’s agent 

for service of process, notice, or demand required or permitted by law to be served on 

the corporation.”) (emphasis added).  Corporations doing business in Iowa are already 

required to file “[t]he street and mailing addresses of the foreign corporation’s registered 

office in this state and the name of its registered agent at that office” with the Iowa 

Secretary of State.  Iowa Code § 490.1503(d); see also Iowa Code § 490.501 (requiring 

domestic and foreign corporations to continuously maintain a registered agent and 

office within Iowa).  

The Board does not find it appropriate to impose a requirement on railroads that 

is duplicative of existing Iowa business law.  Accordingly, the Board will not at this time 

obligate railroads to file with the Board an address where initial notifications may be 

mailed.  However, the Board invites further stakeholder input on this issue and will 

consider any comments provided during the public hearings portion of this proceeding.

B. Subrule 42.3(5)

Subrule 42.3(5) concerns the notice a utility must send to a railroad before

performing maintenance on utility facilities located within a railroad’s right-of-way

and associated flagging costs.  Proposed subrule 42.3(5) provides, “The public utility 

shall reimburse the railroad for actual flagging expenses within 30 days of receipt of a 

bill for flagging services.”  IAEC suggests subrule 42.3(5) may be improved by revising 

“actual flagging expenses'' to “actual reasonable flagging expenses.” 
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The requirement that utilities pay a railroad’s flagging expenses arises from Iowa 

Code § 476.27(2)(b), which provides, “The public utility shall also reimburse the railroad 

for any actual flagging expenses associated with a crossing in addition to the standard 

crossing fee.”  The language of proposed subrule 42.3(5) comes directly from 

§ 476.27(2)(b), which, critically, does not contain the word “reasonable.”

The Board finds it preferable to mirror the language set forth by the legislature in 

this circumstance.  Accordingly, the Board will not at this time revise subrule 42.3(5) to 

include the word “reasonable.” 

The Board invites further stakeholder input on this issue and will consider any 

comments provided during the public hearings portion of this proceeding.

C. Subrule 42.7(1)

Subrule 42.7(1) states that “pipelines crossing railroads shall be constructed in

accordance with Part 5, ‘pipelines,’ of the American Railway Engineering 

and Maintenance-of-Way Association (AREMA) Manual for Railway Engineering—

2001.”  This reference to the AREMA Manual is 22 years out of date. The Board will 

update this reference. 

D. Rule 42.18

Proposed rule 42.18 provides that complaints or petitions for relief may be filed

with the Board.  OCA suggests rule 42.18 be revised to clarify that complaints

or petitions for relief must be filed through the Board’s electronic filing system (EFS).  

OCA explains that filing in EFS best ensures public accountability and transparency, 

and it ensures OCA receives timely notice of any such filings.
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For the reasons described by OCA, the Board finds it advantageous to ensure all 

complaints or petitions for relief brought under this chapter are filed in EFS.  New 

subrule 42.18(4) will be created, which will require parties to file in EFS.

E. Other Miscellaneous Comments

OCA and MidAmerican suggest other miscellaneous and minor revisions that will

be addressed summarily. 

Subrule 42.18(4) references subrule 7.4(10)“c,” which OCA states is already an 

outdated reference.  The reference will be changed to 199—rule 7.4.

Subparagraph 42.6(3)(a) states, “The minimum depth below the base of the rail 

shall be 4.5 feet except for fiberoptic cables, which shall be 5.0 feet.”  MidAmerican 

recommends changing “4.5 feet” to “four and one-half feet” and “5.0 feet” to “five feet.”  

In numeric form, the numbers convey the level of precision to which engineering 

standards must be followed.  That conveyance would be lost if the revision suggested 

by MidAmerican were adopted.  Accordingly, subparagraph 42.6(3)(a) will stay as 

proposed.

Subrule 42.18(3) outlines information to be included in written complaints 

and petitions for relief.  MidAmerican recommends minor changes that provide clarity 

and consistency throughout the subrule.  MidAmerican’s recommended changes to 

subrule 42.18(3) will be adopted.

CONCLUSION

All proposed changes are reflected in the version of chapter 42 included with the 

Final Regulatory Analysis attached to this order as Attachment A.  The Board will seek 
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authority to commence a formal rulemaking in the above-captioned docket by submitting 

the Request to Initiate Rulemaking, attached to this order as Attachment B, as required 

by the Red Tape Review Process.  See https://dom.iowa.gov/red-tape-review (last 

accessed on May 13, 2024) (setting forth Executive Order 10 forms and processes).

ORDERING CLAUSE

IT IS THEREFORE ORDERED:

The Final Regulatory Analysis for 199 Iowa Administrative Code chapter 42, 

attached to this order as Attachment A, is approved.

UTILITIES BOARD

_______________________________

_______________________________

_______________________________ 
ATTEST: 

______________________________

Erik M. Helland 2024.05.22
10:46:14 -05'00'

Joshua Byrnes Date: 2024.05.22 
13:11:52 -05'00'

Sarah Martz Date: 2024.05.22 
11:48:43 -05'00'Sadi Reimann Digitally signed by Sadi Reimann 

Date: 2024 05.22 13:43:04 -05'00'

Dated at Des Moines, Iowa, this 22nd day of May, 2024.
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ATTACHMENT B

Executive Order 10 – Red Tape Review
Request to Initiate New Rulemaking

Agency Name Iowa Utilities Board

Rule Number(s) 199 Iowa Administrative Code chapter 42

Agency Point of Contact (POC) Maison Bleam

Agency POC Phone 515-725-7345 Email maison.bleam@iub.iowa.gov

This new rulemaking action was directed by the Administrative Rules Coordinator.

If the new rulemaking action was not directed by the ARC:
This new rulemaking action is narrowly-tailored to achieve the following objective(s):

Reduce or remove a regulatory burden, including reducing restrictive terms.

Remove obsolete, outdated, inconsistent, incompatible, redundant, or unnecessary 

regulations, including instances where rule language is duplicative of statutory language.

Comply with a new statutory requirement, court order, or federal mandate where no 

waiver is permitted.

o Provide bill# or statutory citation _______________ or attach copy of court order.

Prevent a substantiated and well-documented threat to public health, peace, or safety. 

o Attach substantiated and well-documented evidence of threat to public health, 

peace, or safety.

Reduce state spending

o Attach fiscal estimate

Repeal a rule chapter as specified in Executive Order 10

Re-promulgate a rule chapter as specified in Executive Order 10

A copy of the final regulatory analysis required under Executive Order 10 is attached.

o Date of the public hearing on the regulatory analysis 04/24/2024

ARC Preclearance  

Date _____/______/___________

Filed with the Iowa Utilities Board on May 22, 2024, RMU-2023-0042


